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Key Statutes and Rules

1. What are the key statutes and rules that 
govern revocable trusts in your state and 
are revocable trusts commonly used as will 
substitutes in your state?

The Virginia Uniform Trust Code governs revocable 
trusts in Virginia (Va. Code Ann. §§ 64.2-700 to  
64.2-808).

Revocable trusts with pour-over wills are commonly used 
as will substitutes in Virginia. Counsel should consider 
many factors when deciding whether to recommend a will 
or a revocable trust-based estate plan. Factors include the 
client’s:

• Wealth. A revocable trust-based plan often makes more 
sense for a wealthy client than for a client of limited 
means who is likely to have a simple probate.

• Tolerance for complexity. Funding a revocable trust and 
continuing to fund it with newly acquired assets on an 
ongoing basis can be daunting for some clients.

• Likelihood of becoming incapacitated in the near-term. If 
funded, a revocable trust allows a trustee to manage the 
client’s trust assets if the client becomes incapacitated. If 
there is no revocable trust, a conservatorship is likely to 
be needed, unless assets can be managed by an agent 
acting under a durable power of attorney.

• Desire for privacy. Revocable trusts generally afford 
clients more privacy than wills (see Question 27).

Who Can Create a Revocable Trust

2. Is there a minimum age requirement to 
create a revocable trust?

In Virginia, the standard for a settlor’s capacity to create 
a revocable trust is the same as a testator’s capacity to 
create a will. To create a will, an individual must be either:

• At least 18 years old.

• An emancipated minor.

(Va. Code Ann. §§ 64.2-401(B) and 64.2-750.)
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Revocable Trusts: Virginia

trust. A court considers the following factors when 
determining whether to approve the trust terms:

• The estate’s size and composition.

• The nature and probable duration of the person’s 
incapacity.

• The effect of the gifts, disclaimers, trusts, or transfers on:

 – the estate’s financial ability to meet the incapacitated 
person’s foreseeable health, medical care, and 
maintenance needs; and

 – the incapacitated person’s estate plan.

• The incapacitated person’s prior patterns of assistance 
or gifts to the proposed donees.

• The tax effect of the proposed gifts, disclaimers, trusts, 
or transfers on the estate.

• The effect of any transfer of assets or disclaimer on 
establishing or retaining the incapacitated person’s 
eligibility for medical assistance services.

• Whether to require, during the incapacitated person’s 
lifetime, that the trustee post bond, with or without 
surety, or provide an accounting.

• Other factors the court deems relevant.

(Va. Code Ann. §§ 64.2-719(A)(4) and 64.2-2-023.)

Trust Requirements

5. What conditions must be met in your 
state to create a valid trust? In particular, 
please specify:

• Trustee requirements.

• Beneficiary requirements.

• Trust property requirements.

Trustee Requirements
In Virginia, a trust does not fail for lack of a trustee. 
A court appoints a trustee if the settlor does not name 
one. A trustee:

• Must have active duties to perform.

• Cannot be the sole trustee and beneficiary.

(Va. Code Ann. §§ 64.2-720 and 64.2-1400; Fitzgerald v. 
Doggett’s Ex’r, 155 S.E. 129 (Va. 1930).)

3. What is the standard of mental capacity 
required to create a revocable trust?

In Virginia, the standard for a settlor’s mental capacity to 
create a revocable trust is the same as a testator’s capacity 
to create a will. A person must be of sound mind to create a 
revocable trust. (Va. Code Ann. §§ 64.2-401(B) and 64.2-750.)

An individual creating a revocable trust only needs to have 
the mental capacity to:

• Understand the nature of the business the individual is 
doing.

• Recollect the property of which the individual disposes.

• Know the objects of the individual’s bounty.

• Hold these things in the individual’s mind for enough 
time to:

 – observe their relations to each other; and

 – form a rational judgment in relation to them.

(Va. Code Ann. §§ 64.2-401(B) and 64.2-750; Lester v. 
Simpkins, 83 S.E. 1062, 1066 (Va. 1915); Spencer v. Moore, 
8 Va. 423 (1798).)

An individual may be competent even if the individual is:

• Under a guardianship.

• Elderly.

• Eccentric.

(see Gilmer v. Brown, 44 S.E.2d 16, 19 (Va. 1947); Tate v. 
Chumbley, 57 S.E.2d 151, 158 (Va. 1950).)

4. Can any of the following create a 
revocable trust on behalf of an individual:

• Agent under a power of attorney?

• Guardian or conservator?

Agent Under a Power of Attorney
In Virginia, an agent under a power of attorney may create 
a revocable trust for the principal’s benefit if the power of 
attorney document expressly authorizes the agent to create 
a trust on the principal’s behalf (Va. Code Ann. §§ 64.2-719 
and 64.2-720).

Guardian or Conservator
A conservator may create a revocable trust for an 
incapacitated person’s benefit if a court approves the 
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Beneficiary Requirements
A trust must have a definite beneficiary unless it is:

• A charitable trust.

• A trust for the care of an animal, as provided in Va. Code 
Ann. § 64.2-726.

• A trust for a noncharitable purpose as specified in Va. 
Code Ann. § 64.2-727.

(Va. Code Ann. § 64.2-720(A)(3).)

A beneficiary is definite if the beneficiary can be 
determined now or in the future, subject to any 
applicable rule against perpetuities (Va. Code 
Ann. § 64.2-720(B)).

A trust may specify that a trustee has the power to select 
a beneficiary from an indefinite class. If the trustee does 
not choose a beneficiary within a reasonable time, the 
property passes to the party who would have taken the 
property had the power not been conferred. (Va. Code 
Ann. § 64.2-720(C).)

Trust Property Requirements
A trust can be created without transferring property into 
the trust (Va. Code Ann. §§ 64.2-719 and 64.2-720). 
Many practitioners declare in the trust agreement that 
the settlor funds the trust with a nominal amount of cash 
when the settlor executes the trust agreement and more 
fully funds the trust later.

6. What provisions, if any, must be included 
for a trust to be deemed revocable?

In Virginia, an inter vivos trust created on or after July 1, 
2006 is revocable unless the trust terms expressly 
provide that the trust is irrevocable and cannot be 
amended (Va. Code Ann. § 64.2-751(A)).

Trust Formalities and Execution 
Requirements

7. Must a revocable trust agreement be in 
writing to be valid?

Under Virginia law, a trust does not need to be in writing. 
A proponent of an oral trust must prove its creation 
and terms by clear and convincing evidence. (Va. Code 
Ann. § 64.2-725.)

8. What are the execution requirements for a 
valid written revocable trust agreement? In 
particular, please specify requirements for:

• The settlor’s signature.

• The trustee’s signature.

• Witnesses to the agreement.

• Notarization.

Settlor’s Signature
Virginia law does not explicitly state whether the settlor’s 
signature is required to execute a revocable trust. The 
Virginia Uniform Trust Code only specifies that a settlor 
must indicate an intention to create a trust (Va. Code 
Ann. § 64.2-720(A)(2)). A settlor signing the trust agreement 
typically indicates the settlor’s intention to create a trust.

Trustee’s Signature
Virginia law does not require that a trustee sign a trust 
agreement. It is common for the trustee to sign the trust 
agreement to formally accept the trusteeship.

Witness Requirements
Virginia law does not require witnesses to sign a revocable 
trust agreement for the trust to be executed. It is 
uncommon for them to do so.

Notary Requirements
Virginia law does not require that a revocable trust 
agreement be notarized. The settlor’s signature on a 
revocable trust agreement is often notarized even though 
it is not mandatory. Financial institutions often prefer the 
trust to be notarized to avoid fraud.

Relationship to Pour-Over Will

9. How is a revocable trust agreement used 
in conjunction with a pour-over will in your 
state? In particular please specify:

• Whether the revocable trust must exist before the 
pour-over will can be signed.

• Whether the terms of the revocable trust agreement 
can be incorporated by reference into the pour-over 
will.
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Existence of Revocable Trust Before 
Execution of Will
In Virginia, a will can dispose of property to a revocable 
trust if the trust is:

• Executed before, with, or after the will.

• Identified in the will.

• In existence at the time of the testator’s death.

(Va. Code Ann. § 64.2-427(A).)

Counsel should:

• Have the testator execute the revocable trust before 
executing the will to show the testator intended to 
distribute the testator’s probate assets to the revocable 
trust in existence when the will is executed.

• Specify the date of the revocable trust agreement when 
drafting a pour-over will to indicate the revocable trust 
the testator intended for the testator’s assets.

Incorporation by Reference
A document may generally be incorporated by reference 
in a will if:

• The document exists when the will is executed.

• The will refers to the document as being in existence.

• The will identifies and describes the document with 
reasonable certainty.

However, a revocable trust agreement may be 
incorporated by reference into a will even though the 
testator executes the trust agreement after the testator 
executes the will. (Va. Code Ann. §§ 64.2-104 and 64.2-
427; Lawless v. Lawless, 47 S.E.2d 431 (Va. 1948).)

Rights of Surviving Spouse

10. How are the elective share rights 
affected by funding a revocable trust?

In Virginia, if the decedent’s surviving spouse receives less 
than the statutory elective amount, the surviving spouse 
may elect to receive the spouse’s elective share determined, 
in part, on the length of the marriage (Va. Code Ann. § 64.2-
308.4). A spouse may waive the right to an elective share 
by executing a written agreement or waiver, for example, a 
prenuptial agreement (Va. Code Ann. § 64.2-308.14).

Assets in a revocable trust generally are included in 
the augmented estate that is potentially subject to the 
surviving spouse’s elective share (Va. Code Ann.  
§§ 64.2-308.1 to 64.2-308.17).

11. Does the transfer of property to a 
revocable trust change the characterization 
of ownership between spouses? 
Specifically, please discuss:

• Community property.

• Property owned as tenants by the entirety.

Community Property
Virginia is not a community property state. However, 
community property brought to Virginia and proceeds 
of the property may remain community property 
(Virginia v. Terjen, 90 S.E.2d 801, 802 (Va. 1956)). Virginia 
adopted the Uniform Disposition of Community Property 
Rights at Death Act (Va. Code Ann. §§ 64.2-315 to  
64.2-324). The act applies at death to:

• All personal property, wherever situated, that:

 – was acquired as or became community property 
under another jurisdiction’s laws;

 – was acquired with the rents, issues, income of, or 
proceeds from, or in exchange for, the community 
property; or

 – is traceable to the community property.

• The proportionate part of any real property in Virginia 
acquired with the rents, income of, proceeds from, or in 
exchange for property acquired as community property 
under another jurisdiction’s laws or property traceable 
to that community property.

(Va. Code Ann. § 64.2-315.)

After a married person dies:

• Half of the community property is the surviving spouse’s 
property and is not subject to testamentary disposition.

• The other half of the community property is the 
decedent’s property and is subject to testamentary 
disposition.

(Va. Code Ann. § 64.2-317.)

If a revocable trust is created or funded with community 
property, the trust may be revoked by either spouse acting 
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alone but may only be amended by joint action of both 
spouses. To the extent the trust consists of property other 
than community property, each settlor may revoke or 
amend the trust to the extent it relates to the trust property 
contributed by that settlor. (Va. Code Ann. § 64.2-751.)

Tenants by the Entirety
Property a married couple holds as tenants by the entirety 
is immune to claims of the spouses’ separate creditors 
(Vasillion v. Vasillion, 66 S.E.2d 599, 602 (Va. 1951)). If the 
property is conveyed to the married couple’s joint revocable 
trust or to their separate revocable trusts, the property, and 
any proceeds from the sale or disposition of the property, 
has the same immunity from the claims of the spouses’ 
separate creditors as it would if it had remained a tenancy 
by the entirety if all of the following apply:

• The couple is married.

• The property continues to be held in trust.

• The property continues to be the couple’s property. 
This applies where:

 – both spouses are current beneficiaries of one trust 
that holds the entire property, even if other people 
are current or future beneficiaries of the trust; or

 – each spouse is a current beneficiary of a separate 
trust and the two separate trusts together hold the 
entire property, whether or not other people are also 
current or future beneficiaries of the trusts.

(Va. Code Ann. § 55.1-136(C).)

Common Revocable Trust 
Provisions

12. Discuss specific provisions commonly 
found in a revocable trust agreement and 
the rules that apply to these provisions in 
your state. In particular, please discuss the 
following provisions and their effect:

• No-contest clause.

• Incorporation by reference of trustee powers.

• Virtual representation.

• Rule against perpetuities.

• Sample rule against perpetuities clause.

• Governing law.

• Transfer of assets to trust by schedule.

No-Contest Clause
In Virginia, no-contest clauses, also known as in terrorem 
clauses, are enforceable but disfavored and strictly 
construed (Keener v. Keener, 682 S.E.2d 545 (Va. 2009); 
Rafalko v. Georgiadis, 777 S.E.2d 870 (Va. 2015)). A broad 
no-contest clause is more likely to be invalidated than one 
that is more limited in its application.

Incorporation by Reference of Trustee 
Powers
A settlor may incorporate by reference, in whole or in part, 
the fiduciary powers specified in:

• Va. Code Ann. § 64.2-105, which specifies certain 
powers of fiduciaries.

• Va. Code Ann. § 64.2-769, which specifies duties and 
powers delegated by the trustee.

• Va. Code Ann. § 64.2-777, which specifies the trustee’s 
general powers.

• Va. Code Ann. § 64.2-778, which specifies the trustee’s 
specific powers.

Virtual Representation
Unless otherwise represented, the following categories 
of individuals may be represented and bound by another 
person or entity with a substantially identical interest 
regarding a question or dispute:

• A minor.

• An individual who is incapacitated.

• An unborn individual.

• An individual whose identity or location is unknown and 
not reasonably ascertainable.

(Va. Code Ann. § 64.2-717.)

The individual may be represented and bound only to 
the extent that there is no conflict of interest regarding the 
question or dispute between the representative and the 
person represented (Va. Code Ann. § 64.2-717).

Rule Against Perpetuities
A nonvested property interest is invalid unless either:

• When the interest is created, the interest vests or 
terminates within 21 years after the individual’s death.

• The interest either vests or terminates within 90 years 
after creation.

(Va. Code Ann. § 55.1-124(A).)
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A settlor may include a provision in the settlor’s trust 
instrument allowing the following to be excluded from 
the rule against perpetuities:

• A nonvested interest in or power of appointment over 
personal property held in trust.

• A power of appointment over personal property granted 
under a trust.

(Va. Code Ann. § 55.1-127(A)(8).)

Rule Against Perpetuities Sample Clause
Pursuant to Virginia Code § 55.1-127(A)(8), the rule 
against perpetuities shall not apply to any trust created 
hereunder, including any trust created by the exercise of 
a power of appointment; provided, however, if contrary 
to the forgoing provision, any property in any trust is 
required to vest within the rule against perpetuities, then 
at the expiration of that period, such property shall be 
distributed, absolutely and in fee simple, equally to the 
income beneficiaries of such trust.

Governing Law
The meaning and effect of the trust’s terms are 
determined by the law of the jurisdiction either:

• Designated in the trust agreement, unless that 
jurisdiction’s law is against the public policy of the 
jurisdiction having the most significant relationship 
to the matter.

• Having the most significant relationship to the matter at 
issue, if the trust does not specify a jurisdiction.

(Va. Code Ann. § 64.2-705.)

Parties typically include a provision specifying that the 
agreement is both:

• Made or delivered in Virginia.

• Governed by Virginia law.

Principal Place of Administration
Without precluding other means for establishing a 
sufficient connection with the designated jurisdiction, 
the terms of an inter vivos trust designating the 
principal place of administration are valid and 
controlling if either:

• A trustee’s principal place of business is located in or a 
trustee is a resident of the designated jurisdiction.

• A trust director’s principal place of business is located 
in or a trust director is a resident of the designated 
jurisdiction.

• All or part of the administration occurs in the 
designated jurisdiction.

(Va. Code Ann. § 64.2-706(A).)

Without precluding the right of the court to order, 
approve, or disapprove a transfer, the trustee of an inter 
vivos trust may transfer the trust’s principal place of 
administration to another state or to a jurisdiction outside 
the US that is appropriate to:

• The trust’s purposes and administration.

• The interests of the beneficiaries.

(Va. Code Ann. § 64.2-706(B).)

The trustee must notify the qualified beneficiaries of the 
proposed transfer of:

• The name of the jurisdiction to which the principal place 
of administration is to be transferred.

• The address and telephone number at the new location 
at which the trustee can be contacted.

• An explanation of the reasons for the proposed transfer.

• The date on which the proposed transfer is anticipated 
to occur.

• The date, not less than 60 days after the giving of the 
notice, by which the qualified beneficiaries must notify 
the trustee of an objection to the proposed transfer.

(Va. Code Ann. § 64.2-706(C).)

The trustee’s authority to transfer a trust’s principal place 
of administration is terminated if a qualified beneficiary 
notifies the trustee of an objection to the proposed transfer 
on or before the date specified in the notice (Va. Code 
Ann. § 64.2-706(D)).

A corporate trustee in which all or significant portions of 
the trust’s administration are performed outside Virginia 
is not deemed to have transferred its principal place 
of administration if the company maintains a place of 
business in Virginia where one or more trust officers are 
available on a regular basis for personal contact with trust 
customers and beneficiaries (Va. Code Ann. § 64.2-706(C)).

In connection with a transfer of the trust’s principal place 
of administration, the trustee may transfer some or all 
of the trust property to a successor trustee designated in 
the terms of the trust or appointed pursuant to Va. Code 
Ann. § 64.2-757 (Va. Code Ann. § 64.2-706(E)).

For good cause shown, the court may transfer a testamentary 
trust’s principal place of administration to another state or a 
jurisdiction outside the US upon such conditions as the court 
deems appropriate (Va. Code Ann. § 64.2-706(F)).
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Transfer of Assets to Trust by Schedule
There is no law requiring the transfer of assets to a trust 
by a schedule attached to a trust agreement. Many 
practitioners attach a schedule to the trust agreement 
that contains a list of assets the settlor conveys to the 
trust via a separate document or action. 

For more information on funding revocable trusts and 
for examples of relevant jurisdiction-neutral forms, 
see the resources in the Revocable Trust Funding and 
Administration Toolkit.

Trustee Appointment

13. What are the rules regarding 
appointment of trustees in your state? 
In particular, please discuss:

• Criteria for qualifying as a trustee.

• Priority rules for appointment of a successor trustee 
if the named trustees fail to qualify or stop acting.

Qualification as Trustee
In Virginia, any natural person may serve as a trustee 
unless the person is:

• Incompetent.

• Imprisoned.

• No longer a Virginia resident if residency is statutorily 
required.

(Va. Code Ann. § 64.2-1405.)

A nonresident individual may serve as a testamentary 
trustee if the individual either:

• Consents to service on the clerk of the court making the 
appointment.

• Appoints a resident agent for service of process.

(Va. Code Ann. § 64.2-1426.)

The following entities may serve as a trustee:

• A bank incorporated in Virginia with a separate trust 
department.

• A corporation authorized to engage in trust business in 
Virginia under federal banking laws.

• A trust company, trust subsidiary, or savings institution 
authorized to operate trust offices or engage in trust 
business in Virginia.

• A Virginia corporation engaged in the practice of law 
or an officer, employee, or agent of the corporation 
(Va. Code Ann. § 13.1-546.1).

(Va. Code Ann. § 6.2-1001.)

A nonresident bank or trust company not authorized to 
do business in Virginia cannot serve as a testamentary 
trustee. If the bank or trust company is serving as a trustee 
of an inter vivos trust, the institution may be the recipient 
of a pour-over gift from the settlor’s will and can act as the 
trustee regarding those assets.

Appointment of Successor Trustee
A vacancy in trusteeship occurs if:

• The person designated as trustee rejects the 
trusteeship.

• The person designated as trustee cannot be identified 
or does not exist.

• The trustee resigns.

• The trustee is disqualified or removed.

• The trustee dies.

• The trustee is incapacitated.

(Va. Code Ann. § 64.2-757(A).)

The vacancy need not be filled if a co-trustee remains in 
office (Va. Code Ann. § 64.2-757(B)).

A vacancy in a trusteeship of a non-charitable trust that 
must be filled is filled, in order of priority, by:

• The person designated in the trust to act as successor 
trustee.

• A person appointed by unanimous agreement of the 
qualified beneficiaries.

• A person the court appointed under Va. Code 
Ann. §§ 64.2-1405, 64.2-1406, or 64.2-712.

(Va. Code Ann. § 64.2-757(C).)

A qualified beneficiary is a beneficiary who, on the date 
the beneficiary’s qualification is determined:

• Is a person entitled to share in the distribution of an 
estate (distributee) or a permissible distributee of trust 
income or principal.

• Would be a distributee or permissible distributee of 
trust income or principal if the distributee’s entitlement 
to share in the distribution terminated on the date 
the beneficiary’s qualification is determined without 
causing the trust to terminate.
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• Would be a distributee or permissible distributee of 
trust income or principal if the trust terminated on the 
date the beneficiary’s qualification is determined.

(Va. Code Ann. § 64.2-701.)

Directed Trusts
Virginia enacted the Uniform Directed Trust Act on July 1, 
2020. The act applies to a trust either:

• Created on or after July 1, 2020.

• Amended by a settlor on or after July 1, 2020.

• Amended or modified on or after July 1, 2020 by:

 – a nonjudicial settlement agreement; or

 – a second-trust instrument under the Uniform Trust 
Decanting Act.

• Containing a specific reference to Va. Code Ann.  
§ 64.2-770 prior to the act’s effective date.

(Va. Code Ann. § 64.2-779.27(A).)

Definitions
In a directed trust, the terms of the trust agreement 
grant a person other than a trustee the power over some 
aspect of the trust’s administration (Va. Code Ann. § 64.2-
779.26). There is no consistent vocabulary in Virginia to 
describe the person, though the person is often called a 
trust director, trust advisor, or trust protector.

The trust director holds a power of direction. A trustee 
that is subject to the power of direction is called a directed 
trustee. The power of direction may include:

• A power over the investment, management, or distribution 
of trust assets or other trust administration powers, such 
the power to amend or terminate the trust agreement.

• The grant or revocation of a general power of 
appointment.

(Va. Code Ann. § 64.2-779.29, 64.2-779.30, and  
64.2-779.32.)

Trust directors with joint powers must act by majority 
decision (Va. Code Ann. § 64.2-779.29(B)(1)).

In practice, the trust director is often an attorney who 
specializes in estate and trust planning and administration 
as well as tax planning. Because of the potential tax 
implications involved in holding a power of direction, many 
practitioners limit the pool of potential trust directors to 
American College of Trust and Estate Counsel (ACTEC) 
Fellows. Most of the time, practitioners also limit the role 
of trust director to someone who is not:

• A beneficiary under the trust agreement.

• The settlor.

• Related or subordinate to:

 – the settlor;

 – the settlor’s spouse;

 – or any of the settlor’s descendants within the 
meaning of I.R.C. § 672(c).

Actions Against a Trust Director
An action against a trust director for breach of trust must 
be commenced within the same time frame outlined in Va. 
Code Ann. § 64.2-796 for breach of trust by a trustee in 
a like position and under similar circumstances. A report 
or accounting has the same effect on the time frame for 
an action against a trust director for breach of trust that 
the report or accounting has under Va. Code Ann. § 64.2-
796 in an action for breach of trust against a trustee in a 
like position and under similar circumstances. (Va. Code 
Ann. § 64.2-779.35.)

In an action against a trust director for breach of trust, 
the trust director may assert the same defenses a trustee 
in a like position and under similar circumstances could 
assert in an action for breach of trust against the trustee 
(Va. Code Ann. § 64.2-779.36).

A person accepting appointment as a trust director 
appointment submits to personal jurisdiction of 
the courts of Virginia regarding any matter related 
to a power or duty of the trust director (Va. Code 
Ann. § 64.2-779.37).

Office of Trust Director
Unless the trust agreement provides otherwise, the rules 
applicable to a trustee apply to a trust director regarding:

• Acceptance (see Question 14).

• Giving of bond to secure performance.

• Reasonable compensation (see Question 16).

• Resignation (see Question 19).

• Removal (see Question 18).

• Vacancy and appointment of successor (see 
Appointment of Successor Trustee).

(Va. Code Ann. § 64.2-779.38.)

14. Please describe how a nominated 
trustee accepts the trusteeship.
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A trustee of a revocable trust agreement often signs the 
agreement to formally accept the trusteeship. However, 
Virginia law only requires that a trustee accept the 
designation by either:

• Substantially complying with a method of acceptance 
provided in the terms of the trust.

• Accepting delivery of the trust property, exercising 
powers, performing duties as trustee, or otherwise 
indicating acceptance of the trusteeship if the terms of 
the trust do not provide a method of acceptance.

(Va. Code Ann. § 64.2-754(A).)

Without accepting the trusteeship, a nominated trusted may:

• Act to preserve the trust property if, within a reasonable 
time after acting, the nominated trustee sends a 
rejection of the trusteeship to:

 – the settlor; or,

 – a qualified beneficiary, if the settlor is dead or lacks 
capacity.

• Inspect or investigate trust property:

 – to determine potential liability under environmental 
or other law; or

 – for any other purpose.

(Va. Code Ann. § 64.2-754(C).)

15. Please describe how a nominated 
trustee declines the trusteeship.

Virginia law does not specify any formality for a nominated 
trustee to reject the trusteeship. The nominated trustee 
who wishes to reject the trusteeship typically either:

• Sends a written document to the settlor, current trustee, 
or beneficiaries.

• Refuses delivery of the trust property.

A designated trustee who does not accept the trusteeship 
within a reasonable time after learning of the designation 
is deemed to have rejected the trusteeship (Va. Code 
Ann. § 64.2-754(B)).

Trustee Compensation

16. What are the rules, if any, regarding 
trustee compensation in your state?

In Virginia, if the trust agreement does not specify 
the trustee’s compensation, a trustee is entitled to 
compensation that is reasonable under the circumstances 
(Va. Code Ann. § 64.2-761(A)).

If the trust agreement specifies the trustee’s 
compensation, a court may allow more or less 
compensation if either:

• The trustee’s duties are substantially different from 
those contemplated when the trust was created.

• The compensation specified by the trust would be 
unreasonably low or high.

(Va. Code Ann. § 64.2-761(B).)

Multiple Trustees

17. Who has authority to act when there are 
multiple trustees?

Under Virginia law, co-trustees who cannot reach a 
unanimous decision may act by majority decision.  
A co-trustee must participate in performing the 
function unless the co-trustee either:

• Cannot do so because the co-trustee is absent, ill, 
disqualified, or has another temporary incapacity.

• Delegated the task to another trustee.

(Va. Code Ann. § 64.2-756(A), (C).)

A trustee may delegate to a co-trustee the performance 
of any function other than a function that the terms of 
the trust agreement expressly require to the trustees to 
perform jointly (Va. Code Ann. § 64.2-756(E)).

The remaining co-trustee or a majority of the remaining 
co-trustees may act for the trust if:

• A co-trustee cannot perform duties because of 
absence, illness, disqualification, or temporary 
incapacity.

• Prompt action is necessary to achieve the purposes of 
the trust or to avoid injury to the trust property.

(Va. Code Ann. § 64.2-756(D).)

If a vacancy occurs, the remaining trustees may act for the 
trust (Va. Code Ann. § 64.2-756(B)).
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Removal and Resignation of 
Trustees

18. Can a trustee be removed from office, 
and if so, how?

In Virginia, a trustee may be removed from office under 
the terms of the trust agreement. The settlor, a co-trustee, 
or a beneficiary may petition the court to remove a trustee. 
The court may remove a trustee on its own initiative. 
(Va. Code Ann. § 64.2-759(A).)

A court may remove a trustee if:

• The trustee has committed a serious breach of trust.

• A lack of cooperation among co-trustees substantially 
impairs the administration of the trust.

• The trustee is unfit, unwilling, or has persistently 
failed to administer the trust effectively and the court 
determines that removing the trustee best serves the 
beneficiaries’ interests.

• There has been a substantial change in circumstances 
or all the qualified beneficiaries request removal and 
the court finds that:

 – removing the trustee best serves the interests of 
all the beneficiaries and is not inconsistent with a 
material purpose of the trust; and

 – there is a suitable co-trustee or successor trustee 
available.

(Va. Code Ann. § 64.2-759(B).) For a definition of qualified 
beneficiaries, see Question 13.

19. What rights does a trustee have to resign 
from office?

In Virginia, a trustee may resign:

• Under the terms of the trust.

• With the court’s approval.

• After providing at least 30 days’ notice to:

 – the settlor, if living;

 – all co-trustees; and

 – the qualified beneficiaries, except those qualified 
beneficiaries under a revocable trust that the settlor 
has the capacity to revoke.

(Va. Code Ann. § 64.2-758(A).) For a definition of qualified 
beneficiaries, see Question 13.

Trustee Liability

20. What is the standard of care applicable 
to the trustee?

In Virginia, the trustee owes a duty of care, good faith, and 
loyalty to the trust beneficiaries. Under these duties, the 
trustee must, among other things:

• Administer the trust and invest the trust assets in good 
faith and in a prudent manner in accordance with:

 – the terms and purposes of the trust; and

 – the beneficiaries’ interests.

(Va. Code Ann. § 64.2-763.)

• Follow:

 – the prudent investor rule (Va. Code Ann. §§ 64.2-780 
to 64.2-791); and

 – the fiduciary duties of care under the Uniform 
Principal and Income Act (Va. Code Ann. §§ 64.2-
1000 to 64.2-1003).

(Va. Code Ann. § 64.2-763.)

• Administer the trust solely in the beneficiaries’ interests, 
meaning that the trustee cannot engage in self-dealing 
(Va. Code Ann. § 64.2-764).

• If a trust has two or more beneficiaries, act impartially in 
investing, managing, and distributing the trust property 
(Va. Code Ann. § 64.2-765).

• Administer the trust as a prudent person would and 
exercise reasonable care, skill, and caution (Va. Code 
Ann. § 64.2-766).

• Incur only costs that are reasonable in relation to 
the trust property, the purposes of the trust, and the 
trustee’s skills (Va. Code Ann. §§ 64.2-767).

• Use any special skills or expertise, if the trustee has 
special skills or expertise, or is named trustee because 
the trustee had claimed to have a special skill or 
expertise (Va. Code Ann. § 64.2-768).

• Keep the beneficiaries reasonably informed of the trust 
and its administration (Va. Code Ann. § 64.2-775(A)).

• Not commingle trust property with the trustee’s own 
property or that of another trust (Va. Code Ann.  
§ 64.2-772(B)).

• Control and protect the trust, which includes a duty 
to make the trust property productive (Va. Code 
Ann. § 64.2-771).
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• Provide requested information to a trust director if the 
information is reasonably related to the powers and 
duties of both the trustee and trust director. This duty 
is waived if there is no acting trust director. (Va. Code 
Ann. § 64.2-779.33.)

Directed Trusts

Duties and Liabilities of a Directed Trustee
A directed trustee must take reasonable action to comply 
with a trust director’s exercise or non-exercise of a power 
of direction or further power under Va. Code Ann. § 64.2-
779.29. The trustee is not liable for taking the action. 
However, a directed trustee cannot comply with a trust 
director’s exercise or non-exercise of a power of direction 
or other power to the extent complying would cause 
the trustee to engage in willful misconduct. (Va. Code 
Ann. § 64.2-779.32(A), (B).)

An exercise of a power of direction under which a trust 
director releases a trustee or another trust director from 
liability for breach of trust is not effective if either:

• The breach involved the trustee’s or other trust 
director’s willful misconduct.

• The release was induced by improper conduct of the 
trustee or other trust director in procuring the release.

• At the time of the release, the trust director did not 
know the material facts relating to the breach.

(Va. Code Ann. § 64.2-779.32(C).)

If a directed trustee has reasonable doubt about the duty 
to act, the trustee may petition the court for instructions 
(Va. Code Ann. § 64.2-779.32(D)).

The trust agreement’s terms may impose additional 
duties or liabilities on a directed trustee (Va. Code 
Ann. § 64.2-779.32(E)).

Duties and Liabilities of Trust Director
A trust director has the same fiduciary duty and liability in 
the exercise or non-exercise of a power as:

• A sole trustee in a like position and under similar 
circumstances if the power is held individually.

• A co-trustee in a like position and under similar 
circumstances if the power is held jointly with a trustee 
or another trust director.

(Va. Code Ann. § 64.2-779.31(A)(1).)

The trust agreement’s terms may:

• Vary the trust director’s duty or liability to the same 
extent the terms of the trust agreement could vary 
the duty or liability of a trustee in a like position and 
under similar circumstances (Va. Code Ann. § 64.2-
779.31(A)(2)).

• Impose a duty or liability on a trust director in addition 
to the duties and liabilities imposed by the directed 
trust act.

(Va. Code Ann. § 64.2-779.31(A)(2), (C).)

A trust director has no duty or liability under the directed 
trust act if the trust director is licensed, certified, 
authorized, or permitted by law to provide healthcare 
in the ordinary course of the trust director’s business or 
professional practice to the extent the trust director acts in 
that capacity (Va. Code Ann. § 64.2-779.31(B)).

Duty to Provide Information
Subject to Va. Code Ann. § 64.2-779.34, a trustee must 
provide information to a trust director to the extent the 
information is reasonably related to the powers or duties 
of both:

• The trustee.

• The trust director.

(Va. Code Ann. § 64.2-779.33(A).)

Subject to Va. Code Ann. § 64.2-779.34, a trust director 
must provide information to a trustee or another trust 
director to the extent the information is reasonably related 
to the powers or duties of either:

• The trust director.

• The trustee.

• Another trust director.

(Va. Code Ann. § 64.2-779.33(B).)

There is no liability for a breach of trust if:

• A trustee acts in reliance on information a trust director 
provided, unless by so acting the trustee engages in 
willful misconduct.

• A trust director acts in reliance on information a trustee 
or another trust director provided, unless by so acting 
the trust director engages in willful misconduct.

(Va. Code Ann. § 64.2-779.33(C), (D).)
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No Duty to Monitor, Inform, or Advise
Unless the trust agreement provides otherwise:

• A trustee does not have a duty to:

 – monitor a trust director; or

 – inform or give advice to a settlor, beneficiary, trustee, or 
trust director concerning an instance in which the trustee 
might have acted differently than the trust director.

• A trust advisor does not have a duty to:

 – monitor a trustee or another trust director; or

 – inform or give advice to a settlor, beneficiary, trustee, 
or another trust director concerning an instance in 
which the trust director might have acted differently 
than a trustee or another trust director.

(Va. Code Ann. § 64.2-779.34)

By taking such an action, a trustee or trust advisor 
does not assume the above-excluded duties (Va. Code 
Ann. § 64.2-779.34(A)(2), (B)(2)).

21. Under what circumstances is a successor 
trustee liable for the acts of a prior trustee?

In Virginia, a successor trustee may be liable for the trustee’s 
own breach in failing to redress the previous trustee’s breach 
of duty or trust. A trustee must take reasonable steps to:

• Enforce claims of the trust (Va. Code Ann. § 64.2-773).

• Redress a breach of trust or duty that the trustee knows 
a former trustee or another fiduciary committed (Va. 
Code Ann. § 64.2-774).

22. Under what circumstances is a trustee 
liable for the acts of a co-trustee?

In Virginia, a co-trustee is liable for the actions of another 
trustee if the co-trustee joins in the trustee’s action. 
Each trustee must exercise reasonable care to prevent a 
co-trustee from committing a serious breach of trust and 
compel a co-trustee to redress a serious breach of trust 
(Va. Code Ann. § 64.2-756(F), (G).)

A dissenting trustee is not liable for the action if all the 
following apply:

• The dissenting trustee joined in an action at the 
direction of a majority of the trustees.

• The dissenting trustee notified any co-trustee of the 
dissent at or before the action.

• The action was not a serious breach of trust.

(Va. Code Ann. § 64.2-756(H).)

The terms of a trust may relieve a co-trustee from a duty 
and liability regarding another co-trustee’s exercise or 
nonexercise of a power of the other co-trustee (Va. Code 
Ann. § 64.2-756(I)).

23. To what extent can the trust agreement 
waive trustee liability?

In Virginia, a trust may include an exculpatory clause that 
waives trustee liability under certain conditions. A trustee 
who acts in reasonable reliance on the terms of the trust 
as expressed in the trust agreement is not liable for a 
breach of trust to the extent the breach resulted from the 
reliance (Va. Code Ann. § 64.2-797).

An exculpatory clause in a trust is void if it:

• Relieves the trustee of liability for a breach of trust 
committed in bad faith or with reckless indifference.

• Appears in the trust instrument because of the trustee’s 
abuse of a confidential relationship with the settlor.

(Va. Code Ann. § 64.2-799(A).)

The provisions in a trust agreement may alter the trustee’s 
obligations under the prudent investor rule, which a 
trustee must follow. A trustee is not liable to a beneficiary 
if the trustee in good faith relied on a waiver of the 
prudent investor rule. (Va. Code Ann. § 64.2-781(B).)

Special Circumstances Regarding 
Gifts or Recipients

24. Please describe what happens if:

• A beneficiary does not survive the settlor.

• A gift is not owned by the settlor or the revocable 
trust at the settlor’s death.

• There are not enough assets passing through the 
revocable trust agreement, or after payment of taxes 
and debts, to satisfy all the gifts.

• The gifted property is encumbered.

• The settlor and a beneficiary or fiduciary to whom 
the settlor was married when the revocable trust was 
created are no longer married when the settlor dies.

• The settlor and a beneficiary die at the same time.

Beneficiary Does Not Survive (Lapse)
In Virginia, distributions for deceased beneficiaries under 
a revocable trust agreement pass in a similar manner as 
bequests to deceased beneficiaries under a will.
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Unless a contrary statement appears in the revocable trust 
agreement, if a beneficiary, including a beneficiary under 
a class gift, is settlor’s grandparent or a descendant of the 
settlor’s grandparent and deceased at the execution of 
the trust agreement or at the settlor’s death, the deceased 
beneficiary’s descendants that survive the settlor take 
in place of the deceased beneficiary. The trustee divides 
the deceased beneficiary’s trust share into as many equal 
shares as there are both:

• Surviving descendants in the closest degree of kinship 
to the deceased beneficiary.

• Deceased descendants, if any, in the same degree 
of kinship to the deceased beneficiary who left 
descendants surviving at the time of the settlor’s death.

(Va. Code Ann. § 64.2-418(B).)

One share passes to each surviving descendant and one 
share passes, per stirpes, to the descendants of deceased 
descendants. This statute is applicable only when both:

• The trust agreement or provision is revocable immediately 
before the settlor’s death on or after July 1, 2018.

• The beneficiary would have taken because of the 
settlor’s death if the beneficiary survived the settlor.

(Va. Code Ann. § 64.2-418(B), (C).)

Unless a contrary statement appears in the revocable trust 
agreement, if a trust distribution other than a residuary 
distribution fails, it becomes part of the residue. If the 
trust agreement requires the trustee to distribute the 
residue to two or more beneficiaries and the share of one 
beneficiary fails, that share passes to the other residuary 
beneficiaries in proportion to their interests in the residue. 
This statute is applicable only when both:

• The trust agreement or provision is revocable 
immediately before the settlor’s death on or after 
July 1, 2018.

• The distribution occurs because of the settlor’s death.

(Va. Code Ann. § 64.2-416(B), (D).)

Gift Not Owned by Settlor at Death 
(Ademption)
Unless the settlor makes a contrary statement in the settlor’s 
revocable trust agreement, ademption generally applies to 
distributions from a revocable trust in a similar manner as 
bequests under a will. That is, the beneficiary does not take 
the specific gift if the gift is not owned by the trust at the 
settlor’s death. Ademption does not apply as follows:

• Specific securities, whether or not expressed in a 
number of shares, adeem except the beneficiary 
receives:

 – as much of the securities as are a part of the trust 
because of the settlor’s death;

 – any additional or other securities of the same entity 
the trustee owned because of an action initiated 
by the entity, except for securities acquired by the 
exercise of purchase options; and

 – any securities of another entity acquired with respect 
to the specific gifted securities from a merger, 
consolidation, reorganization, or similar action the 
entity initiated.

• The beneficiary receives any:

 – amount of any condemnation award for a taking of 
the gifted property that remains unpaid at death; and

 – proceeds unpaid at death on fire and casualty 
insurance on the gifted property.

A trust provision requiring distribution of specific property 
because of the settlor’s death, including property that is or 
becomes part of the trust because of the settlor’s death, 
is a distribution of a pecuniary amount if, while the settlor 
was incapacitated, the trustee sold this specific property 
or proceeds of fire or casualty insurance as to this property 
were paid to the trustee. The pecuniary amount is the 
net sales price or insurance proceeds, reduced by the 
sums received under Virginia Code Ann. § 64.2-415(B)(2). 
No adjudication of the settlor’s incapacity before death 
is necessary. This does not apply if the settlor ratifies 
the trustee’s sale of the specific property or receipt of 
insurance proceeds.

(Va. Code Ann. § 64.2-415(B), (E).)

This statute applies to trusts only to the extent both:

• The trust agreement or provision is revocable immediately 
before the settlor’s death on or after July 1, 2018.

• The distribution occurs because of the settlor’s death 
and is of property that is or becomes part of the trust 
because of the settlor’s death.

(Va. Code Ann. § 64.2-415(F).)

Insufficient Assets (Abatement)
The Virginia Uniform Trust Code does not contain 
provisions regarding insufficient assets in the satisfaction 
of gifts. The Virginia Uniform Trust Code has not 
incorporated Uniform Trust Code Section 112, which 
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incorporates will doctrines and rules, for example, 
abatement provisions. The Virginia Uniform Trust Code 
instead provides that the common law of trusts and 
principles of equity supplement the Uniform Trust Code, 
except as modified by statute (Va. Code Ann. § 64.2-704).

Gifted Property Encumbered
The Virginia Uniform Trust Code does not contain a 
provision regarding gifts of encumbered property.

Effect of Divorce
Unless the trust agreement expressly provides 
otherwise, if a settlor creates a revocable trust and if 
subsequently:

• The settlor is divorced or the marriage is annulled 
(and the trust was revocable immediately before the 
divorce or annulment), any provision of this revocable 
trust agreement transferring property to or conferring 
any beneficial interest on the settlor’s former spouse is 
revoked on the divorce or annulment and the property 
or beneficial interest is administered as if the former 
spouse failed to survive the divorce or annulment.

• An action is filed either for the divorce or annulment 
of the settlor’s marriage or for legal separation or by 
either the settlor or the settlor’s spouse for separate 
maintenance, and the trust was revocable at the time 
of the filing, then any provision in the revocable trust 
agreement conferring a power, including a power 
of appointment, on the spouse or nominating or 
appointing the spouse as a fiduciary, including trustee, 
trust director, conservator, or guardian, is revoked on 
the filing and the provision is interpreted as if the former 
spouse failed to survive the filing.

(Va. Code Ann. § 64.2-412(D).)

If the provisions of a revocable trust agreement are 
revoked solely under this statute and there is no 
subsequent trust revocation (other than under this 
statute) or no inconsistent trust amendment, those 
provisions are revived on the settlor’s remarriage to the 
former spouse. This statute does not prevent a settlor from 
transferring property to, conferring a beneficial interest 
on, conferring a power on, or nominating or appointing 
as a fiduciary a spouse or former spouse after the event 
causing the revocation under this statute. (Va. Code 
Ann. § 64.2-412(E).)

Virginia Code Ann. § 64.2-412 applies to trusts and 
trust provisions only to the extent the event causing the 
revocation under this statute occurs on or after July 1, 2018 
(Va. Code Ann. § 64.2-412(G)).

Simultaneous Death
Unless the trust agreement includes a survivorship 
provision, a beneficiary must survive:

• A settlor by 120 hours or else the beneficiary is deemed 
to have predeceased the settlor.

• An event by 120 hours for purposes of a donative 
provision of a trust agreement.

(Va. Code Ann. §§ 64.2-2202, 64.2-2204, and 64.2-2205.)

The beneficiary’s death must be proven by clear and 
convincing evidence (Va. Code Ann. §§ 64.2-2202, 64.2-
2204, and 64.2-2205).

Creditor Protection

25. What, if any, creditor protection does 
a revocable trust provide in your state. In 
particular, please specify:

• Any protection provided regarding the settlor’s debts 
during life.

• Any protection provided regarding the settlor’s debts 
after the settlor’s death.

• Any protection provided regarding the debts of the 
trust beneficiaries after the settlor’s death.

• Whether revocable trust assets are considered 
available resources in determining Medicaid eligibility.

Settlor’s Debts During Life
The property of a revocable trust is subject to the claims 
of the settlor’s creditors during the settlor’s lifetime in 
Virginia (Va. Code Ann. § 64.2-747(A)(1)).

Settlor’s Debts After Death
If there is insufficient property in the settlor’s probate 
estate after the settlor dies, subject to the settlor’s right 
to direct the source from where liabilities will be paid, 
the property of a trust that was revocable at the settlor’s 
death is subject to:

• The claims of the settlor’s creditors.

• The costs of administering the settlor’s estate.

• The costs relating to settlor’s funeral and disposal of 
remains.

• Statutory allowances to a surviving spouse and children.

(Va. Code Ann. § 64.2-747(A)(3).)
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Debts of Trust Beneficiaries After 
Settlor’s Death
Spendthrift provisions are enforceable for non-settlor 
beneficiaries of a trust who do not hold an inter vivos 
general power of appointment (Va. Code Ann. §§ 64.2-
742, 64.2-743, and 64.2-744; In re Salahi, 2012 WL 
1438213, at *3 (Bankr. E.D. Va. Apr. 25, 2012)).

A spendthrift provision is valid only if it limits both 
voluntary and involuntary transfers of a beneficiary’s 
interest. A term of a trust providing that the beneficiary’s 
interest is held subject to a “spendthrift trust” or words of 
similar effect is sufficient to restrain both voluntary and 
involuntary transfer of the beneficiary’s interest (Va. Code 
Ann. § 64.2-743(A), (B).)

To the extent a beneficiary’s interest is not subject to a 
spendthrift provision, a court may authorize a creditor 
to reach the beneficiary’s interest by attachment of 
present or future distributions to or for the benefit of the 
beneficiary or other means. Courts can limit the awards 
as appropriate under the circumstances. (Va. Code 
Ann. § 64.2-742.)

Even if a trust contains a spendthrift provision, the 
following parties may obtain a court order attaching 
present or future distributions to or for the beneficiary’s 
benefit:

• A beneficiary’s child who has a judgment or court order 
against the beneficiary for support or maintenance.

• A judgment creditor who has provided services for the 
protection of a beneficiary’s interest in the trust.

(Va. Code Ann. § 64.2-744(B).)

Medicaid Eligibility
A provision in any inter vivos trust that provides directly 
or indirectly for the suspension, termination, or diversion 
of the principal, income, or other beneficial interest of 
the settlor if the settlor applies for medical assistance or 
requires medical, hospital, or nursing care or long-term 
custodial, nursing or medical care is ineffective against the 
Commonwealth of Virginia. The trust assets, both principal 
and interest, must be distributed as though the settlor’s 
application was not made. This applies without regard to 
the irrevocability of the trust or the settlor’s purpose for 
creating the trust. (Va. Code Ann. § 64.2-108.2(B).)

Virginia Code Ann. § 64.2-108.2(B) does not apply to 
any trust created before August 11, 1993 having a corpus 
of $25,000 or less. If a trust created before August 11, 
1993 has a corpus exceeding $25,000, then $25,000 of 

that corpus is exempt from the provisions of this statute. 
If the settlor created more than one trust as described 
in Virginia Code Ann. § 64.2-108.2(B), the $25,000 
exemption is prorated among the trusts. Further, if the 
settlor made uncompensated transfers within 30 months 
of applying for Medicaid benefits and no payments were 
ordered under Virginia Code Ann. § 20-88.02(D), this 
$25,000 exemption does not apply. (Va. Code Ann.  
§§ 20-88.02 and 64.2-108.2(C).)

The exemption under Virginia Code Ann.§ 64.2-108.2(C) 
does not apply to any trust created on or after August 11, 
1993 (Va. Code Ann. § 64.2-108.2(D)). However, to the 
extent any trust created between August 11, 1993 and 
July 1, 1994 would, but for Virginia Code Ann. § 64.2-
108.2(D), be entitled to the exemption provided by Virginia 
Code Ann. § 64.2-108.2(C), the settlor may revoke that 
trust despite any irrevocability in the trust terms. Under 
this provision, the settlor cannot effect the vested rights 
of any beneficiary of this trust without that beneficiary’s 
express written consent. (Va. Code Ann. § 64.2-108.2(E).)

The Virginia Uniform Trust Code does not explicitly 
state that a non-settlor beneficiary’s interest in a trust 
negatively affects the beneficiary’s eligibility for Medicaid. 
However, if Virginia or federal law requires a beneficiary 
to reimburse the state or any agency for public assistance, 
the Attorney General of Virginia may file a petition in a 
circuit court requesting reimbursement. The court may 
order the trustee to either satisfy all or part of the liability 
out of all or part of the amounts:

• The beneficiary is entitled to, presently or in the future, 
to the extent the beneficiary has the right under the 
trust to compel the trustee to pay income or principal to 
or for the beneficiary’s benefit.

• That the trustee chooses to make to or for the 
beneficiary’s benefit in the exercise of discretion under 
the trust, regardless of whether the beneficiary can 
compel the trustee to pay income or principal to or for 
the beneficiary’s benefit.

(Va. Code Ann. § 64.2-745.)

Court Supervision and Privacy

26. Is a revocable trust court supervised on 
the death of the settlor?

Virginia courts generally do not supervise revocable trusts 
after the settlor’s death. However, a person may file a 
claim to contest the validity of a trust that was revocable 
at the settlor’s death within the earlier of either:
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• 2 years after the settlor’s death.

• 6 months after the trustee sent the person a copy of:

 – the trust agreement; and

 – a notice informing the person of the trust’s existence, 
the trustee’s name and address, and the time allowed 
to file a claim.

(Va. Code Ann. § 64.2-753(A).)

27. Does an estate plan that includes a 
revocable trust afford a settlor more privacy 
than a will-based estate plan?

In Virginia, an estate plan that includes a revocable trust 
agreement separate from a will provides a settlor more 
privacy than a will-based estate plan. A will and the 
information provided to the court is available to the public 
(Va. Code Ann. §§ 64.2-500 to 64.2-510). However, a 
revocable trust is generally administered without a public 
proceeding.

28. Are the beneficiaries of a revocable trust 
entitled to notice of its existence, or any 
other information, during the settlor’s life or 
when the settlor dies?

In Virginia, the qualified beneficiaries of a revocable trust 
are entitled to notice of the trust’s existence within 60 days 
after:

• The trustee accepts the trusteeship.

• The trust becomes irrevocable.

(Va. Code Ann. § 64.2-775.)

Settlor’s Powers: Powers of Withdrawal
While a trust is revocable:

• The rights of beneficiaries are subject to the control of 
and the duties of the trustee are owed exclusively to the 
settlor,

• The trustee may follow a direction of the settlor that is 
contrary to the terms of the trust.

(Va. Code Ann. § 64.2-752(A), (B).)

During the period the power may be exercised, the holder 
of a power of withdrawal has the rights of a settlor of a 
revocable trust under Va. Code Ann. § 64.2-752 to the 
extent of the property subject to the power (Va. Code 
Ann. § 64.2-752(C)).
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